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STATE COURTS
CALIFORNIA
Central Basin Mun. Water Dist. v. Water Replenishment Dist. of S..Cal.,
150 Cal. Rptr. 3d 354 (2012) (certified for partial publication) (holding that a

water replenishment district (i) did not have to comply with the California Environmental Quality Act prior to declaring a water emergency because the
declaration did not have any environmental. impact; and (ii) declaration of a
water emergency was a ministerial act for which the Water Replenishment
District had no authority to modify existing physical solutions imposed by prior water rights adjudications).
The Water Replenishment District of Southern California ("WRD") declared a "water emergency" in the Central Basin, a groundwater basin within
Los Angeles County, on November 19, 2010. Under the terms of a judgment
from the Superior Court of Los Angeles County dating back to 1991 ("Judgment"), WRD may declare a water emergency when the basin resources "risk
degradation." A water emergency declaration enlarges the portion of water that
a pumper may carry over to another year, thereby preserving a pumper's right
to water longer than usual. As a result, a pumper can extract a greater amount
of water -than his or her annual allotment due to the extended extraction period during a water emergency. A declared water emergency is limited in duration to one year. The Judgment was an equitable decree aimed at alleviating
overdrafts and depletion of water resources in a given area, consistent with
California's constitutional mandate to prevent waste.
The Central Basin Municipal Water District ("CBMWD") challenged
WRD's declared water emergency on the ground that it did not comply with
the California Environmental Quality Act ("CEQA"). CEQA is a broad environmental law, which mirrors many provisions of the National Environmental
Policy Act, and applies to most public agency decisions to approve projects
with potential adverse effects on the environment. CBMWD argued that
WRD "ignored the significant environmental impacts" associated with declaring a water emergency. CBMWD argued that WRD should have considered
the effects of increased short-term holding and long-term pumping by water
users which occurred as a result of a water emergency declaration. CBMWD
also argued WRD did not contemplate the effects of delayed replacement of
overextracted groundwater because a water emergency increased pumpers'
carry-over rights from one to five years.
WRD demurred to CBMWD's petition, and the Superior Court of Los
Angeles County ("Superior Court") sustained WRD's demurrer. The Superior Court found in favor of WRD because the Judgment explicitly authorized
WRD to declare the water emergency. And, though WRD was a public agency generally subject to CEQA, WRD acted as an agent of the court when it
implemented the terms of the Judgment. The Superior Court reasoned
groundwater usage authorized by the governing Judgment was exempt from
CEQA because the Judgment approved the Watermaster's authority to resolve
groundwater usage issues in the Central Basin. CBMWD appealed to the Second District, Division 8, California Court of Appeal ("Appeals Court").
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The Appeals Court held CEQA was inapplicable in a water emergency
declaration. It explained that CEQA distinguished between ministerial and
discretionary projects. CEQA applies only to discretionary projects for which
the agency must prepare an environmental impact report ("EIR"). The Appeals Court further explained ministerial projects are actions WRD may not
influence when addressing environmental concerns. The Appeals Court specifically held the declaration of a water emergency has no environmental impact and therefore is not a project within the definition of the CEQA. The
Appeals Court also held WRD had no discretion to alter the terms of the
Judgment even if an EIR was prepared. Therefore, even if WRD considered
the environmental effects of declaring a water emergency, an EIR would have
no effect because WRD had no discretion to modify carry over rights or delayed replenishment.
The Appeals Court further held that even if CEQA was applicable, the
Judgment's physical solution trumped the CEQA. The Appeals Court explained that where an existing judgment or decree implementing a constitutional mandate establishes a physical solution, the agency may not act in contravention of the physical solution. Therefore, WRD had no discretionary
authority and only the court had the power to act.
Accordingly, the Appeals Court affirmed the trial court's ruling and allowed WRD's declared water emergency to stand.
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COLORADO
Town of Minturn v. Tucker, 293 P.3d 581 (Colo. 2013) (holding a substantive error existed in a recently-issued decree; the water court retained jurisdiction to correct such substantive errors; the town made a prna facie
showing of the substantive error; and the water court did not abuse its discretion in allowing the substitution of more accurate historic use data).
The Town of Minturn ("Minturn") filed applications in Colorado District
Court for Water Division Number 5 ("water court") for new water rights and
changes to its existing water rights in 2005 and 2007. More than thirty parties
opposed the applications, and Minturn subsequently entered into agreements
with all opponents. Tucker's predecessors in interest were among the opposers, namely, Battle Mountain Corporation, Battle Mountain Limited Liability
Company, and Sensible Housing Company.
Tucker eventually entered into a stipulation with Minturn, which contained provisions stating Tucker would not oppose entry of a proposed decree, provided the decree contained terms and conditions no less restrictive
than those in the stipulation. After the water court entered of the final decree,
Minturn discovered the stipulated decree based several consumptive use calculations on billing statements rather than more accurate calculations, which
made the monthly calculations differ by one month and not reflect of actual
monthly historical use numbers. Minturn petitioned the water court to correct
the decree. Tucker was the only opposer to Minturn's petition to correct the
decree. The water court granted Minturn's petition, and Tucker appealed.
The Colorado Supreme Court reviewed the case de novo.

